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income taxes paid to that other country on that income will be 
creditable (subject to any relevant limitations) in the country of 
residence. 

The general source rule (described above) does not apply to 
income derived by an New Zealand resident that is taxable in the 
United States solely by reason of U.S. citizenship or solely by 
reason of U .8. incorporation. Such income will not be treated as 
U.S. source income. Income of a U.s. citizen or company resident in 
New Zealand is to be treated as New Zealand source income to the 
extent necessary to implement the special treaty rule. described 
above, that allows primary taxing jurisdiction to the United States 
on the U .8. source income of such a person while allowing primary 
taxing jurisdiction to New Zealand on the noo·U.8. source income 
of such a pel'SOn. 

The treaty does not affect the U.S. treatment of taxes not cov
ered by Article 2 (Taxes Covered), whatever the source of the af
fected income under the treaty. The treaty's source rules do not 
apply for purposes of computing the limitation for other foreign 
taxes. 

Article 23. Nondiscrimination 
The proposed treaty contains a non-discrimination provision re

lating to the taxes covered by the treaty: similar to provisions 
which have been embodied in other recent U.S. income tax treaties. 
This non-discrimination provision differs from other recent treaties 
and from the U.S. model in that it allows existing practices to con
tinue, and in that it does not cover either U.S. or New Zealand 
taxes not generally covered by the treaty or the taxes of 
States, localities, or other political subdIvisions. 

In general, under the proposed treaty, one country cannot clifr. 
criminate by imposing more burdensome taxes (or requirements 
connected with taxes) on citizens of the other country than on its 
citizens in the same circumstances. This provision applies whether 
or not those citizens are residents of the United States or New Zea
land. However, for the purposes of United States tax, a United 
States citizen who is not a resident of the United States and a New 
Zealand citizen who is not a resident of the United States are not 
in the same circumstances. 

Similarly, in general, one country cannot impose less favorable 
taxes on permanent establishments of residents of the otlier coun
try than it imposes on its comparable residents. However, a coun
try need not grant to residents of the other country the personal 
aUowances, exceptions, rebates, reliefs, or deductions for taxation 
purposes on account of personal status that it grants to its own 
residents. 

The non-discrimination provision is subject to two exceptions re
garding permanent establishments not found in the U.S. model 
treaty. First, it does not prevent a country from imposing on the 
profits attributable to a permanent estabhshment in that country 
of a company which is a resident of the other country a tax not 
exceeding 5 percent of those profits in addition to the tax that 
would be chargeable on those profits if they were the profits of a 
company which was a resident of the country where the permanent 
establishment had its location. The United States does not impose 
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such a tax, known as a branch profits tax. New Zealand now im· 
poses a branch profits tax at the rate of 5 percent. Such a tax is 
analogous to the U.S. tax on certain dividends of foreign corpora
tions that are attributable to U.S. operations (see discussion of Ar
ticle 10 above), The U.s. model clearly contemplates coexistence of 
that U.S. tax with a broad non-discrimination article. 

The proposed treaty differs from the U.S. model non-discrimina
tion provision for permanent establishments in a second way. The 
proposed treaty would not require a country to grant to a company 
which is a resident of the other country the same tax relief that it 
provides to a company which is its resident with respect to divi
dends received. The United States allows U.s. branches of foreign 
corporations a dividends received deduction of no more than 85 
percent, whereas U.S. corporations sometimes may deduct divi
dends received in full New Zealand allows resident-but not non
resident-companies a dividends received deduction. The specific 
coverage in this treaty is at the request of New Zealand. 

Each country is required (subject to the arm's-length pricing 
rules of Articles 9(1) (Associated Enterprises), 11(6) Unterest), and 
12(6) (Royalties» to allow a resident to deduct interest, royalties, 
and other disbursements paid by the resident to a resident of the 
other country under the same conditions that they allow deduc
tions for such amounts paid to residents of the same country as the 
payor. 

The rule of non-discrimination also applies to corporations of one 
country which are owned in whole or in part by residents of the 
other country. An enterprise resident in one country, the capital of 
which is wholly or partly owned or controlled, directly or indirect.. 
ly, by one or more residents of the other country, would not be sub
jected in the country of its residence to any taxation or any direct
ly connected requirement which is more burdensome than the tax
ation and directly connected requirements that the country of its 
residence imposes or may impose on its enterprises carrying on the 
same activities but the capital of which is owned or controlled by 
its residents. 

The proposed treaty would permit a country to continue any dis
criminatory tax laws in force on July 23, 1982 (the date of the sign
ing of the treaty), and to adopt any later discriminatory laws that 
are substantially similar in general purpose or intent to tax laws 
in effect on July 23, 1982, but that are enacted after that date. In 
addition, either country could adopt discriminatory laws reason
ably designed to prevent or defeat tax avoidance or evasion. Any 
such substantially similar law or anti-avoidance law cannot favor 
citizens or residents of any third country over citizens or residents 
of the treaty partner (the United States or New Zealand) of the 
country adopting the modification. The proposed treaty does not 
prevent such discrimination in favor of a third country by treaty, 
however. 

Although this provision does not comport with the U.S. model 
treaty, New Zealand has never agreed to a more comprehensive 
non-discrimination rule than that of the proposed treaty. 

The non-discrimination provisions do not generally require either 
country to treat nonresidents as it treats residents. 
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If the United States or New Zealand considers that future tax 
neasures of the other country violate this non-discrimination 
:lause, the competent authorities of the countries are to consult to.. 
fether in an endeavor to resolve the matter. 

The non-discrimination provision is not intended to override the 
:ight of the United States to tax foreign corporations on their dis
)()sitions of a U.S. real property interest because the effect of the 
~rovisions imposing the tax is not discriminatory. 

The saving clause (which allows the country of residence or citi· 
lenship to tax notwithstanding certain treaty provisions) does not 
lppiy to this non-discrimination article. 

!\rticle 24. Mutual Agreement Procedure 
The proposed treaty contains the standard mutual agreement 

)rovision which authorizes the competent authorities of both the 
United States and New Zealand to consult together to attempt to 
llieviate individual cases of double taxation not in accordance with 
:he proposed treaty. The saving clause of the proposed treaty does 
Clot apply to this article, so that the application of this article may 
result in waiver (otherwise mandated by the proposed treaty) of 
taxing jurisdiction by the country of citizenship or residence. 

Under the proposed article a resident of one country who consid
~rs that the action of the countries or either of them will cause 
oim to pay a tax not in accordance with the treaty may present his 
::sse to the competent authority of the country of which he is a 
resident or citizen. The taxpayer must notify this competent au
thority of his case within three years from the time the taxpayer 
receives notice of the action he considers improper. The competent 
:lUthority then makes a determination as to whether the objection 
ippears justified. If the objection appears to it to be justified and if 
it is not itself able to arrive at a satisfactory solution, then that 
=ompetent authority would endeavor to resolve the case by mutual 
!gTeement with the competent authority of the other country, with 
a view to the avoidance of taxation which is not in accordance with 
the Convention. The provision requires the waiver of the statute of 
limitations of either country 80 as to permit the issuance of a 
refund or credit notwithstanding the statute of limitations. The 
provision, however, does not authorize the imposition of additional 
taxes after the statute of limitations has run. 

The competent authorities of the Contracting States are to en
deavor to resolve by mutual agreement any difficulties or doubts 
arising as to the interpretation of application of the treaty. They 
may also consult together for the elimination of double taxation in 
cases not provided for in the treaty. 

Unlike the U.S. model, the proposed treaty does not list particu
lar matters to which the competent authorities might agree. How
ever, it is intended that, as under the U.S. model, the competent 
authorities would be authorized to agree to the allocation of 
income, deductions, credits, or allowances, to the determination of 
the source of income, and to the common meaning of terms. 

The treaty authorizes the competent authorities to communicate 
with each other directly for purposes of reaching an agreement in 
the sense of the mutual agreement provision. These provisions 
make clear that it is not necessary to go through standard diplo-
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matic channels in order to discuss problems arising in the applica
tion of the treaty and also removes any doubt as to restrictions 
that might otherwise arise by reason of the confidentiality rules of 
the United States or New Zealand. 

Article 25. Exchange of Information 
This article forms the basis for cooperation between the two 

countries in their attempts to deal with avoidance or evasion of 
their respective taxes and to enable them to obtain information so 
that they can properly administer the treaty. The proposed treaty 
provides for the exchange of information which is necessary to 
carry out the provisions of the proposed treaty or of the domestic 
laws of the two countries concerning taxes covered by the treaty 
insofar as the taxation under those domestic laws thereunder is not 
contrary to the treaty. The exchange of information is not restrict. 
ed by Article 1 (General Scope). Therefore, third country residents 
would be covered. The U.S. model treaty provides for the exchange 
of information about all taxes imposed by either country (whether 
or not otherwise covered by the treaty). The proposed treaty is 
more limited, applying only for enforcement of the taxes listed in 
'Article 2 as generally covered by the treaty (generally income 
taxes). 

Any information exchanged is to be treated as secret in the same 
manner as information obtained under the domestic laws of the 
country receiving the information. Exchanged information is to be 
disclosed only to persons or authorities (including courts and ad
ministrative bodies) involved in the assessment, collection, or ad
ministration of, the enforcement or prosecution in respect of, or the 
determination of appeals in relation to, the taxes covered by the 
treaty. Such persons or authorities could use the information for 
such purposes only. Persons involved in the administration of taxes 
include legislative bodies involved in the administration of taxes, 
including their agents such as, for example, the U.S. General Ac
counting Office, with respect to such information as they consider 
to be necessary to carry out their oversight responsibilities. 

Upon an appropriate request for information, the requested 
country is to endeavor to obtain the information to which the re
quest relates in the same manner and to the same extent as if its 
tax were at issue. A requested country is to use its subpoena or 
summons powers or an? other powers that it has under its own 
laws to collect informatIOn requested by the other country. It is in
tended that the requested country may use those powers even if 
the requesting country could not under its own laws. Thus, it is not 
intended that the provision be strictly reciprocal. For example, 
once the U.S. Internal Revenue Service has referred a case to the 
Justice Department for possible criminal prosecution, the United 
States investigators can no longer use an administrative summons 
to obtain information. If, however, New Zealand could still use ad
ministrative process to obtain requested information, it would be 
expected to do so even though the United States cannot. The 
United States could not, however, tell New Zealand which of its 
procedures to use. 

Where specifically requested, the requested competent authority 
would attempt to provide the information in the form requested. 
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Specifically, the competent authority would attempt to provide dep
ositions of witnesses and copies of unedited original documents (in
cluding books, papers, statements, records, accounts, and writings) 
to the extent that they can be obtained under the laws and prac
tices of the requested country in the enforcement of its own tax 
laws. . 

A country is not required to carry out administrative measures · 
at variance with the laws and administrative practice of either 
country, to supply information which is not obtainable under the 
laws or in the normal course of the administration of either coun
try, to supply information which would disclose any trade, busi
ness, industrial, commercial, or professional secret or trade process, 
or information the disclosure of which would be contrary to public 
policy. 

The U.S. model treaty provides that each country will collect 
taxes for the other country to the extent necessary to insure that 
benefits of the treaty are not going to persons not entitled to those 
benefits. The proposed treaty does not contain such a collection 
provision. 

Article 26. Diplomatic Agents and Consular Officers 
The proposed treaty contains the rule found in other U.S. tax 

treaties that its provisions are not to affect the privileges of diplo
matic agents or consular officials under the general rules of inter-
national law or the provisions of special agreements. Accordingly, 
the convention will not defeat the exemption from tax which a host 
country may grant to the salary of diplomatic officials of the other 
country. The saving clause does not apply to this article, 80 that, 
for example, U.S. diplomats who are considered New Zealand resi
dents would not be subject to New Zealand tax. 
Article 27. Entry Into Force 

The proposed treaty is subject to ratification in accordance with 
the applicable procedures of each country and the instruments of 
ratification are to be exchanged as soon as possible in Washington. 
In general, the proposed treaty will enter into force when the in
struments of ratIfication are exchanged. 

With respect to U.S. taxes withheld at source, the treaty will be 
effective for amounts or credited on or after the first day of the 
second month next following the date on which the treaty enters 
into force. With respect to other U.S. taxes, the treaty is to be ef
fective for taxable years beginning on or after the date on which 
the treaty enters into force. 

With respect to New Zealand withholding taxes on income de
rived by nonresidents of New Zealand. and with respect to other 
New Zealand taxes, the treaty will be effective for any income year 
beginning on or after the first day of April next following the date 
on which the treaty enters into force. 

If the Convention enters into force before April 1, 1984, New Zea
land is to apply the provisions of Article 10 (Dividends) for the pur
poses of New Zealand tax to dividends derived on or after April 1, 
1982 and beneficially owned by a resident of the United States. 
That is, the reduced rate of New Zealand withholding taxes on divi
dends would apply retroactively. 
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The existing treaty is to be phased out as the proposed treaty be
comes effective. When the proposed treaty becomes fully effective, 
the existing treaty will terminate. 

Article 28. Termination 
The proposed treaty will continue in force indefinitely, but either 

country may terminate it at any time after five years from its 
entry into force by giving at least six months prior notice through 
diplomatic channels. 

If termination occurs, with respect to U.S. taxes withheld at 
source, the termination will be effective for amounts paid or cred
ited on or after the first day of January next following the expira
tion of the six month period. With respect to other U.S. taxes, the 
termination will be effective for taxable periods beginning on or 
after the first day of January next following the expiration of the 
six month period. 

With respect to New Zealand withholding taxes on income de
rived by nonresidents of New Zealand, the termination will be ef
fective for income derived on or after the first day of April next 
following the expiration of the six month period. With respect to 
other New Zealand taxes, the termination will be effective for any 
income year beginning on or after the first day of April next fol
lowing the expiration of the six month period. 

Proposed Protocol 

A proposed protocol to the treaty was signed at the time the pro
posed treaty was signed. The proposed protocol clarifies certain 
points raised in the treaty. The clarifications relate to the Articles 
dealing with dividends (Article 10), interest (Article 11), royalties 
(Article 12), and the Articles dealing with business profits (Article 
7), royalties (Article 12), and other income (Article 21). The clarifica
tions are described in the Articles affected. 

IV. REVENUE EFFECf 

The treaty is expected to have a negligible effect on budget re
ceipts. 
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